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Examples of contractual maternity leave/pay schemes

(The first part of this document lays out the statutory minimum terms for maternity, paternity and adoption leave and pay which you are currently (from April 2007) obliged to offer. At the end of the document there is a section giving examples of some options for alternative contractual schemes offering improved but more expensive terms. Depending on your resources, you might wish to aim for something between the two. Best practice is to offer the most generous terms you can realistically afford, now and in the future.

We would also recommend that you consider improving on the statutory terms for parental and dependants’ leave. Ideas for how this might be done are included in the text in red.) 

1.
Maternity Leave and Pay
Current statutory rights will be adhered to by [your organisation]. 

Maternity Pay: [Your organisation] is able to provide only the statutory minimum maternity, paternity and adoption leave and pay. 

Statutory Maternity Pay is paid for a period of 39 weeks (increased from 26 weeks for babies due after April 07).

Currently, women who have 26 weeks service with [your organisation] by the end of the 15th week before the baby is due (broadly those women whose pregnancy began after they started work for [your organisation]) and who earn above the current Lower Earnings Limit are entitled to 39 weeks Statutory Maternity pay, 6 weeks at 90% of earnings and 33 weeks at the current SMP rate (or 90% of earnings if this is less.) The amount and length of SMP is likely to increase after April 2008 and [your organisation] will increase payment to women employees in line with the law.

Entitlements to statutory maternity pay change regularly and the amount a woman gets, which is set in the Budget, changes annually. Employees can check changes to the rates and whether or not they qualify for Statutory Maternity Pay (SMP) or for Maternity Allowance (MA) by consulting the PERS website (www.pers.org.uk, following Publications link) or Inland Revenue website (see below).

Maternity Leave: 

Employees are entitled to reasonable paid time off for antenatal care.

All employees are entitled to 26 weeks Ordinary Maternity Leave (OML) and 26 weeks Additional Maternity Leave (AML) regardless of their length of service. AML commences immediately after OML. 

(Please note that SMP for qualifying employees is payable for 39 weeks – i.e. 26 weeks OML plus 13 weeks AML. The remaining 13 weeks of AML are unpaid unless your organisation’s terms and conditions specify otherwise – see suggestions at the end of this policy.)

Notice: A pregnant employee must tell her employer of her intention to take maternity leave by the 15th week before the Expected Week of Childbirth (EWC) unless this is not reasonably practicable. She will need to tell her employer, preferably in writing:  

· that she is pregnant

· the week the baby is expected to be born

· when she wants to start her maternity leave.

If the employee qualifies for Statutory Maternity Pay (SMP) she must give at least 28 days notice of when she wants it to start and provide medical evidence of the EWC. The MatB1 Certificate can be used for this purpose. 

Whenever reasonable, the employee must give 28 days notice of any change of dates. 

Start of maternity leave: The earliest start date for maternity leave is the beginning of the 11th week before the EWC. 

[Your organisation] will respond to the employee’s notification of Maternity Leave in writing within 28 days. This letter will set out when [your organisation] will expect the employee to return to work if she takes her full entitlement. 

If the employee is absent from work with a pregnancy related illness during the four weeks before the start of the EWC, maternity leave and pay start automatically regardless of when she actually wants her maternity leave to start. 

If the baby is born before the notified date or before any notification, the maternity leave period starts automatically and the employee should give notification as soon as is reasonably practicable. 

Contractual rights: During ordinary maternity leave employees continue to benefit from all terms and conditions except pay. Some benefits continue during additional maternity leave. In particular, employees continue to accrue paid holiday entitlement throughout maternity leave. Holiday is accrued at the contractual rate [for instance, 36 days per year, pro rata, or whatever your organisation specifies] during OML and at the statutory rate (i.e. 4 weeks per year, pro rata) during AML. All or some of the accrued paid holiday may be taken as an additional period of leave at the beginning or end of statutory maternity leave.

Returning to Work

After Ordinary Maternity Leave the employee will have the right to return to the same job as if there had been no absence. 

After Additional Maternity Leave the employee will have the right to return to the same job, unless not reasonably practicable. If this is not practicable the employee will be offered a similar post on terms and conditions no less favourable than the original post. 

If a redundancy situation has arisen the employee will be offered a suitable alternative vacancy where one is available. If no alternative is available, she will be treated fairly and in the same manner as all other employees. The maternity leave will not be taken into consideration. [See the Redundancy Policy for further information.] 

Notice of return to work: Employees do not have to give notice to [your organisation] of their intention to return to work after AML unless they intend to return to work early (before the 26 weeks leave of OML and further 26 weeks of AML). If the employee does intend to return to work early they must give eight weeks notice in writing to [your organisation]. 

Note: It is unlawful for a woman to return to work within 2 weeks of giving birth. 

In addition to statutory maternity leave, a new mother with sufficient length of service also has the right to periods of unpaid parental leave.

Employees have the right to request flexible working patterns when they return to work. [Your organisation] will respond sympathetically and will do their best to accommodate any such requests where this can be done without detriment to the service. [See Flexible Working Policy for more information.]
For more information see the DTI Publication URN07/533 (use the search engine for publications on the DTI website) or look on: www.dti.gov.uk, following links to Employment Matters, then Employment Policy and Legislation, then Employment Guidance, then Time Off, Maternity and other Parental Legislation.

Keeping in Touch Days 

The Work and Families Act 06 now allows an employer to make contact with an employee (and vice-versa) whilst they are on maternity leave, as long as the amount and type of contact is not unreasonable. This may be to discuss their plans for returning to work, or to keep them informed of important developments at the workplace. They should also be informed of any relevant promotion opportunities or job vacancies that arise during maternity leave.

The Work and Families Act also allows an employee to do up to 10 days’ work during their maternity leave, as long as both employer and employee have agreed for this to happen. They should also agree on what work is to be done and how much the employee will be paid for it. This will not affect their maternity leave.

2.
Paternity Leave and Pay

Current statutory rights will be adhered to by [your organisation]. Should the statutory rights change the current statutory rights will supersede these terms at the time of application. 

Statutory Paternity Leave

Qualifying conditions: For the purposes of paternity leave the term ‘partner’ also refers to the female partner in a same sex couple. 

An employee is eligible for paternity leave if he has or expects to have responsibility for his baby’s upbringing and is either or both: -

· The biological father of the baby

· The mother’s husband or partner

In addition the employee must: - 

· Have worked continuously for [your organisation] for 26 weeks ending with the 15th week before the baby is due and still be employed by [your organisation] at the date of birth and

· Be taking time off either to care for the baby or support the mother

Leave: There is no right to paid time off to attend antenatal appointments for the partner of a pregnant woman. 

Paternity Leave is for one or two weeks. Statutory paternity leave can only be taken in blocks of one week, it cannot be taken as odd days or two separate weeks. Eligible employees can choose to take either one week or two consecutive weeks. 

(This is the statutory position but there is no reason why an employer should not be more flexible about this if they wish to be, although it might mean claiming SPP for 2 consecutive weeks from the Inland Revenue and adjusting salary payments accordingly or paying a part of the SPP themselves.) 

Employees can only take one period of leave even if more than one baby is born. 

Paternity leave cannot start until the birth of the baby. Employees can choose to start their leave: - 

· on the date of the baby’s birth

· on a date falling such number of days after the date on which the child is born as the employee notifies to [your organisation] or

· on a chosen date as notified to [your organisation] which falls after the first day of the expected week of childbirth. 

Paternity leave must be taken within 56 days of the actual birth of the child. If the child is born earlier than expected the leave must be taken between the birth and 56 days from the first day of the expected week of birth.

Notification: Employees must whenever reasonable inform [your organisation] of their intention to take paternity leave before the 15th week before the EWC. 

Statutory Paternity Pay (SPP)

Pay: SPP is paid for up to 2 weeks (see above), either at the current fixed rate for SMP or 90% of average weekly earnings, whichever is the lower. 

Qualifying conditions: An employee must fulfil the same length of service requirements as for Statutory Paternity Leave (see above) and must earn above the Lower Earnings Limit for National Insurance Contributions.

Notification: To qualify for Statutory Paternity Pay (SPP) the employee must inform [your organisation] at least 28 days before they intend to take paternity leave. Employees can notify their intention to take leave and claim SPP at the same time as long as this is before the 15th week before the EWC. The notification should include: - 

· the expected week of the baby’s birth

· whether one or two weeks leave will be taken

· when the period of leave will start

The employee must give [your organisation] a signed declaration in order to get SPP. This must state that the employee: - 

· is taking time off to care for the child or to support the mother or both 

· has or expects to have responsibility for the upbringing of the child

· is the father of the child and / or the partner or husband of the mother.

[Your organisation] will accept this declaration at face value unless there is significant evidence that this is not the case. 

Any change to the period of requested paternity leave must be negotiated with the Chief Officer and / or line manager and the request should still be made more than 28 days before the period requested. If this isn’t possible the employee must inform [your organisation] as soon as is reasonably practicable and a new self-certification should be completed. 

A new mother’s partner who has insufficient length of service to qualify for paternity leave and pay is entitled to take limited unpaid time off at the time of the birth as dependants’ leave.

Most new fathers are also entitled to periods of unpaid parental leave, provided they have sufficient length of service. 

3. Adoption Leave

Employees with 26 weeks or more continuous service will qualify for adoption leave. The statutory entitlement is currently: 

· 26 weeks Ordinary Adoption Leave (OAL) – paid

· 26 weeks Additional Adoption Leave (AAL) - unpaid 

This is similar to maternity leave and notice is required from the employee of their intention to take both OAL and AAL. 

Adoptive parents are entitled to the separate right to parental leave in the same way as an employee taking paternity or maternity leave. 

Where a couple adopt a child one can choose to take adoption leave and the other can choose to take paternity leave. (Further guidance for employees is available from: www.dti.gov.uk/employment/ employment-legislation/employment-guidance, or follow the (rather complicated!) links through “Employment Matters”/“Employment Policy & Legislation”/“Employment Guidance”/“Time off, maternity and other parental legislation” and then “Statutory Adoption Pay and Leave: a guide - children due to be placed on or after 1 April 2007”.)
4.
Parental Leave, including Adoptive Parents 

(See also suggestions in the Model Work –Life Balance policy)
Parental leave is the right to take unpaid time off work to look after a child or make arrangements for a child’s welfare. 

To qualify for parental leave the employee must: - 

· be named on the birth certificate; or

· have parental responsibility for the child, or expect to have in cases where parental responsibility is in the process of being determined by a Family Court; or 

· have legally adopted the child

Employees must have worked for [your organisation] continuously for a year by the time they want to take parental leave. 

Parental leave must be to care for a child. This may include: - 

· to spend more time with the child in the early years

· to accompany a child during a stay in hospital 

· to research pre-schools and schools / educational establishments

· to settle a child into new childcare arrangements

· to enable the family to spend more time together e.g. visiting grand parents 

If the employee uses parental leave for other purposes than to care for a child (but see options below) the employee will be subject to [your organisation’s] disciplinary process. 

Parents, including adoptive parents, can take parental leave up to their child’s fifth birthday, or fifth anniversary of the placement date for adoption, or the 18th birthday if that is sooner (but see options below).

Parents of disabled children born on or after 15th December 1994 are entitled to take parental leave up to their child’s 18th birthday.

Parents are entitled to 13 weeks parental leave for each qualifying child. Parents of disabled children are entitled to 18 weeks parental leave.

(Statutory parental leave is unpaid. You may wish to offer a period of paid parental leave or you may remind parents that they may use holiday or TOIL if they wish to take paid time off to be with their children. The absence of a contractual right to paid parental leave may be balanced by a generous holiday entitlement.

You may also wish to extend the right to time off for family reasons to people with less than one year’s service and to people with other caring responsibilities, such as older children or elderly people. (This will compare with the right of employees with caring responsibilities for family or household members to request to work flexibly).

The statutory position is very limiting in that it only allows parental leave to be taken (or credited) in blocks of one week. You may wish to be more flexible by allowing shorter or longer periods as necessary – eg a parent may need an hour to attend a school concert, a half day for a hospital appointment or a week off when a child is ill.

The statutory requirements are for 21 days’ notice of the wish to take parental leave. You may wish to include a clause asking employees to give as much notice as possible but accepting that leave can be granted at short notice if this is possible without compromising the needs of the service.) 

5. 
Time Off For Dependants / Compassionate leave
Time off for dependants is a right allowing employees to take a reasonable amount of time off work to deal with certain unexpected or sudden emergencies and to make any necessary longer-term arrangements. 

There is no qualifying period in order to take time off for dependants. All employees are entitled to this from day one of their employment. 

The statutory right to time off for dependants does not include an entitlement to pay. However [your organisation] will consider each employee’s circumstance and reach a decision as to the employee’s payment level during periods of dependants’ leave. The [Finance/Personnel Committee] will take into account: 
· The reason for the leave e.g. serious illness, accident, injury or death

· The expected length of absence

· Statutory benefits the employee may be entitled to.

The decision to pay an employee during periods of time off for dependants is a gesture of good faith on behalf of [your organisation] and not an entitlement. All decisions to pay an employee during such a period will be recorded with the objective rationale identified for future reference. The decision to pay an employee for a period of time off will not infer an entitlement to further periods of paid time off. 

Definition of a dependant: 

· husband / wife / long term partner

· a child for whom the employee has parental responsibility or for whom they are the named guardian
· parent 

· a person who lives in the same household as the employee, for example grandparents, aunts, uncles, siblings. This does not include tenants, lodgers, boarders or paid employees

· in the case of illness or injury, or where care arrangements break down, a dependant may also be someone who reasonably relies on the employee for assistance. 

[Or

5a
Compassionate leave and pay - Optional improved alternative 

In cases of urgent domestic need, for example, the serious illness or death of a near relative or partner, compassionate leave of up to five working days may be granted with salary by the Chief Officer. An extension may be granted in cases of special need. Staff requiring compassionate leave should notify the Chief Officer at the earliest convenient opportunity.

In circumstances of unforeseen sickness of a child or other dependent relative/partner, or where care arrangements have broken down, short periods of paid absence may be taken by agreement with the Chief Officer. Staff requiring such leave should notify the Chief Officer at the beginning of the day, or as soon as possible.]

6. 
Flexible Working Arrangements

[Your organisation] endeavours to ensure that employees are able to work flexibly in order to meet their personal and family needs and as part of its Equality and Diversity and Health and Safety policies. Flexible working arrangements must be agreed with the employee’s line manager and recorded in the employee’s personnel file. [See the Work-Life Balance Policy for more information.]
The needs of [your organisation] and the associated services remain paramount. 

(Further information and guidance about flexible working regulations for parents of children under 6 (or disabled children under 18) and for employees with personal caring responsibilities for adults in their family or household, are available from www.workingfamilies.org.uk,

www.dti.gov.uk/employment/workandfamilies/flexible-working/index.html and

www.direct.gov.uk/en/Employment/Employees/WorkingHoursAnd TimeOff)
7. Unpaid leave

There is no entitlement or right to unpaid leave, unless by statutory entitlement (eg Parental or Dependants Leave) or in accordance with agreed contractual benefits as specified in this document and associated policies. Usually, unpaid leave will only be permitted in exceptional circumstances. Applications will be considered individually by the Chief Officer in consultation with the Chair of the [Personnel sub-committee].

Relevant legislation:

Maternity & Parental Leave Regulations 1999

Work and Families Act 2006

Employment Rights Act 1996

Maternity & Parental Leave (Amendment) Regulations 2001

Flexible Working Regulations 2003

The following websites have information about statutory parental rights:

www.pers.org.uk, following link to “Publications”

www.workingfamilies.org.uk

www.dti.gov.uk/employment/workandfamilies/ www.direct.gov.uk/en/Employment/Employees/WorkingHoursAndTimeOff

Inland Revenue (HM Revenue and Customs) has very useful forms and tables relating to entitlements to maternity and paternity pay: 

www.hmrc.gov.uk/employers/

Examples of Contractual Maternity Pay Schemes

(Provided you offer at least the statutory minimum, there is no compulsion on an employer to provide extra contractual pay. Many employers offer only the statutory minimum. If you do wish to be more generous, however, you may devise any scheme that you can afford, bearing in mind that you will be bound to continue to pay to this level in the future.

You may wish to offer increased entitlements for increased length of service and you may wish to stipulate periods of entitlement in graded steps over, say, 10 week periods eg 100% pay for 10 weeks, 75% pay for the next 10 weeks, 50% pay for the next 10 weeks, 25 % for the next 10 weeks. Example 3 shows how this can be done. 

Contractual maternity pay should be inclusive of statutory maternity pay, which is the element of pay you can reclaim through National Insurance, currently 90% of normal pay for the first 6 weeks and £112.75 thereafter (April 2007-March 2008).

You should also consider contractual enhancement for paternity pay and adoption pay.)

Example 1

Maternity leave and pay: The employee will be entitled to two weeks maternity leave with pay at the start of the maternity leave period.  For this purpose, the employer will contribute the difference between the employee’s salary and any statutory maternity pay paid to the employee in respect of this period. 

[In most cases this will amount to 10% extra pay for 10 days, except where someone does not qualify for SMP. Not exactly over-generous!] 

The employee will be entitled to further maternity leave and maternity pay in accordance with the statutory provisions for the time being in force.

Example 2

Maternity leave and pay: [Your organisation] will supplement statutory maternity pay in the following way.

Those with less than one year’s service and/or not confirmed in post up to and including the 15th week before the expected week of childbirth will be entitled to statutory provision only.

Women confirmed in post and with between one and two years service up to and including the 15th week before the expected week of confinement will be entitled to 6 weeks full pay for the first six weeks of maternity leave, thereafter statutory provision only.

Women confirmed in post and with two or more years service up to and including the 15th week before the expected week of confinement will be entitled to 8 weeks full pay for the first 8 weeks of maternity leave; thereafter statutory provision will apply.

Example 3

Maternity leave and pay: You may be entitled to maternity pay, depending on your length of service, as shown in the table below. “Length of service” is taken to be months completed before the expected date of childbirth on the MatB1 form provided by your health professional. The contractual benefit shown is inclusive of any statutory maternity pay (SMP):

	length of service
	contractual benefit

	under 6 months
	none

	6 to 11 months
	9 weeks 90%, 9 weeks half pay

	12 to 29 months
	13 weeks 90%, 13 weeks half pay

	over 30 months
	18 weeks 90%, 18 weeks half pay


If, during your period of entitlement to half pay, the current rate of SMP is more than half your salary, SMP will be payable up to the end of the 39 week SMP period.

Paternity leave and pay: The following paternity leave terms apply:

Any person who has 26 weeks continuous service ending with the 15th week before the expected date of the birth of the baby and who is supporting a partner having a baby is entitled to paid leave of absence of up to 3 weeks, and up to a further 3 weeks unpaid leave, at about the time of childbirth;

For staff with less than the above length of service, entitlement is to 1 week paid leave and I week unpaid leave; 

Adoption leave and pay: Staff with continuous service required by legislation (currently 26 weeks at the date of matching for adoption) who are adopting a child under 18 years of age from the UK as a new member of the family through an adoption agency may have either the equivalent of maternity entitlement or the equivalent of paternity entitlements as above. Couples who are adopting should note that only one parent in an adopting partnership may have the full maternity entitlement.

Staff with less than the statutory requirement are entitled to 2 weeks leave with full pay. 

Parental Leave: [Your organisation] will comply with all legislation granting employees parental leave during the first five years of life of children for whom they have parental responsibility. Please note that statutory parental leave is unpaid. Parents wishing to take paid time off to be with their children should use TOIL or holiday entitlement.
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